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For specific country questions, please put
the country in parenthesis:
• This is a sample question (Myanmar)
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A Hub of Integrated Services
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An Overview of the
Infrastructure Investment
Needs of the CLMVT Region
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ASEAN Landscape on Cross-border Financing
Financial integration continues as one of the key elements in the development of
ASEAN Economic Community (AEC).

• Purpose: It is to facilitate greater access to banking. There is recognition that
access to finance in the region is crucial for success. Investors generally seek
support from home country relationship banks for entry into foreign markets.
This can be a mixture of private financial institutions and export credit
agencies (ODA)

• Problem: Different stages of economic development and sophistication in
each member country, hence it is a complex process. Further, different
jurisdictions have different risks involve, we can generally refer to this as
‘country risk’ which is a mix of economic, political, legal and enforcement risk.
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Infrastructure Investment in the CLMVT region
CLMVT’s 2017 Investment Needs
USD1.0
billion

Classification of infrastructure
projects by sector*

USD17.3
billion
USD2.4
billion

USD6.2
billion

USD16.0
billion

Energy**

Telecoms

Water

Transport:

Transport:

Airport

Transport:

Rail

Ports

*Sectors are defined based on the definitions
provided by the Global Infrastructure Hub.
** Includes renewable energy projects.

Information is based on 2018 data extracted from the Global Infrastructure Hub on 7 March 2018. This map does not include
Brunei Darussalam due to non-availability of data. Data for Laos is based on the Asian Development Bank Institute’s,
“Infrastructure Investment Needs in the Lower Mekong 2010 – 2020.’
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Sources of Infrastructure Finance

Key Sources of
Infrastructure Finance in the Region

Public Sector Financing
•
•
•
•

Tax revenue
Non-tax revenue
Public bond financing
Borrowing/grants from
development financial institutions
and official development
assistance

Private Sector Financing
•

•

Debt
• Commercial banks
• Corporate bonds and
Project bonds
Equity
• Public and Private equity

This infographic is a conceptualization of Infrastructure Finance made by the staff of the Asian Development Bank.
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Meeting the region’s infrastructure investment needs

Note that there is an increased need for private
financing for infrastructure projects in the region.

Information is based on data extracted from the Asian Development Bank’s research on, “Meeting Asia’s Infrastructure Needs”
dated 2017. The research was made against 25 developing Asian countries. Cambodia, Myanmar, Thailand and Vietnam were
included in this research. However, this data does not include the infrastructure needs of Laos.
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Topics for discussion:
Session 1
Structuring cross-border
financing and what to
expect

Session 2
The taking of security and
collateral challenges– am I
secure?
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Session 1
Structuring cross-border
financing and what to
expect
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What types of business make use of cross-border financing?
Cambodia
Real estate projects,
infrastructure
projects, M&A
acquisition finance.

Laos
Cross-border
financing is mainly
utilised on power
projects (hydropower
and coal-fired
power). However,
there is a growing
interest in developing
Laos’ infrastructures
through cross-border
financing.

Myanmar
Infrastructure, Real
Estate, Energy,
Tourism (Hotels) are
some of the sectors.
However, mostly
foreign companies /
foreign jointventures.

Vietnam
All infrastructure
projects, nonresidential real estate
projects and other
projects where the
offshore loans are
funded on a
shareholder loan
basis.

Thailand
• Infrastructure
projects

• Big construction
projects
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Regulatory approval for foreign-source loans
Cambodia
Approval is not
required, however,
parties shall notify
the General
Department of
Taxation and if the
borrower is a bank,
reporting
requirements to the
National Bank of
Cambodia (“NBC”).

Laos
Subject to regulatory
approval by the Bank
of Lao PDR (“BOL”).
Offshore bank
accounts, if any
require a prior BOL
approval.

Myanmar
• Central Bank of
Myanmar (“CBM”)

• Myanmar
Investment
Commission
(“MIC”) (for
Borrowers who are
MIC investment
permit or
endorsement
holders)

Vietnam
Central bank
(i.e. State Bank of
Vietnam) approval for
registration of the
transaction must be
sought before the
first utilisation of the
loan (applicable to
medium and long
term loans).

Thailand
Offshore loan to be
remitted to Thailand
requires no approval.
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Interest rate control for foreign source loan
Cambodia
No

Laos
There is no interest
rate ceiling on foreign
sourced loans.

Myanmar
Yes. However, there
are no published laws
or regulations on the
control of statutory
rates. Generally,
based on the above
need for regulatory
approvals prior to
utilization, CBM and
MIC will scrutinize
the interest rate to
generally not be
more than prevailing
Myanmar Central
Bank of Myanmar
rates of 13%.

Vietnam
It is not specifically
provided under
current Vietnamese
law. In general,
lenders and borrower
can agree on
applicable interest
rate by way of
reference to the
prevailing market.
However, State Bank
of Vietnam will
review the interest
rate to make sure
that the interest rate
applicable to offshore
loans are competitive
to those applicable in
Vietnam market.

Thailand
Yes. Not exceeding
20% per annum
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Foreign exchange transactions
Cambodia
No restrictions
imposed on foreign
exchange
transactions subject
that it shall be
conducted through
banks authorized by
the NBC. Authorized
banks are under
requirements to
report on remittance
of funds to the NBC.

Laos
No Bank of Laos
approval required for
repaying the foreign
debts under a loan
agreement that
approved by the Bank
of Laos.

Myanmar
Yes. There are foreign
exchange controls limited
to “Current Account
Transactions” and
“Capital Account
Transactions”
In general principle loan
and interest payments
are considered as Capital
Account Transaction.
Central Bank of Myanmar
approval is required for
repayment of the loan.
But if the loan and
repayment schedule have
been approved by the
MIC and the CBM before
making the loan, it is not
necessary to obtain the
approval from the CBM
for every remittance of
interest and loan
principal. The preapproval letter from CBM
may be shown to the
transacting bank for
reference.

Vietnam
Approval issued by
State Bank of
Vietnam before the
first utilisation of the
loans as discussed
above is sufficient.

Thailand
Outward remittance:
Loan agreement and
evidence of inward
remittance must be
presented to the
bank facilitating the
transfer of money.
Other documents
may also be required.
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Withholding tax
Cambodia
14% withholding tax
imposed on
payments of interests
and dividends to
non-residents.
Double taxation may
be avoided through
DTAs (currently in
force: Singapore &
Thailand).

Laos
10% withholding tax
for interest on loans,
but may be reduced
under DTA

Myanmar
0% for the resident
foreigner and 15% for
non-resident foreigner
for interest payment for
a loan or indebtedness or
a transaction of similar
nature or saving
according to Notification
No.51/2017 issued by
the Ministry of Planning
and Finance.
However, a number of
countries have Double
Taxation Agreements
with Myanmar with
lower withholding tax
rates. These countries
including India,
Indonesia, Singapore,
Korea, Laos, Malaysia,
Thailand, UK, Vietnam
(Bangladesh and
Indonesia – not ratified)
with more favourable
withholding tax (8-10%)

Vietnam

Thailand

Interest amount is
subject to
withholding tax the
rate of which shall be
calculated in
accordance with the
foreign contractor tax
regulations. However,
the loan
documentations
normally are
designed to move
this obligation to
borrower. It means,
borrower normally
will pay this tax
(gross-up provision).
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Session 2
The taking of security and
collateral challenges– am I
secure?
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At a Glance: Taking Security in CLMVT
Cambodia
• Types of security available
include security over
movable assets, and
security over immovable
assets. Guarantee by legal
person is a contractual
obligation.
• No mandatory form or
notarisation requirement
for security document
over movable properties
and the document must
be registered with the
Secured Transaction Filing
Office.
• The security over
immovable property must
be made in Khmer in
accordance with the
prescribed form, be
notarised and be
registered with the land
authority. A more robust
security agreement in
English may be separately
entered into by the
parties to supplement the
security registered.
• Priority of creditors is
based on the registration
date of the security.

Laos
• Types of security
available include
security over movable
assets, security over
immovable assets, and
guarantees by a
person or legal entity.
• For a security
agreement to be
perfected, notarisation
must be made at the
Notary Office and the
contract itself must be
registered at the State
Assets Management
Department or
Ministry of Natural
Resources and
Environment.
• Priority of creditors is
based on the
registration date of the
security.

Myanmar
• Types of security
available include
movable assets,
immovable property
(with the use of onshore
security agent),
contractual rights,
assignments and
guarantees.
• There is no prescribed
form of contract for
charges or pledges in
Myanmar. However, any
such security created
must be registered with
Directorate of
Investment and
Company Administration
(“DICA”).

• Priority of creditors is
based on the registration
date of the security.

Vietnam
• Types of security
available include all
movable assets, and
guarantees/corporate
guarantee to be issued
by banks/shareholders
or other third party (as
the case may be).
• Notarisation is not
required to perfect a
movable security
agreement. However,
security agreement may
require to submit to
State Bank of Vietnam to
registration of offshore
loans and to the
National Office for
Registration of Secured
Transactions for
registration of the
security transaction (if
the contractual parties
agree to do so).

Thailand
• Types of security
available include
pledges, mortgages,
business security, and
guarantees by a person
or legal entity.
• A different set of
requirements apply to
perfect a contract for
security. Such
requirements vary
depending on whether
the security is a pledge,
mortgage, guarantee or
business security.
• With the exception of
guarantees, the grantor
of security is preferred
creditors. Priority of
creditors is based on the
registration date of the
security.

• Priority of creditors is
based on the registration
date of the security.
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At a Glance: Taking Security in CLMVT
Cambodia
• Trusts are not allowed
under Cambodian law.
Security must be
registered under the
creditor’s name.
However, creditor may
authorise agents to act on
their behalf.
• While parties are
generally free to agree on
their choice of law, the
governing law for
enforcement of security
agreements over asset
located in Cambodia
should be Cambodian law.
• Cambodia is a signatory to
the New York Convention
and foreign arbitral award
may be recognised and
enforced.
• Parties are free to agree
on their dispute
resolution clauses. If
parties opt for
international arbitration,
they should note the
possible enforcement
challenges.

Laos

Myanmar

• Security
agents/trustees are
allowed. Such agents
and trustees need not
possess a license to
operate.

•

• While parties are
generally free to agree
on their choice of law,
the governing law for
enforcement of
security agreements
should be Lao law.

•

• Parties are free to
agree on their dispute
resolution clauses. If
parties opt for
international
arbitration, it is
subject to Lao law.

•

Security agents (for
foreign-owned
companies)/trustees
(locally incorporated
companies) are allowed
provided they are created
for lawful purposes.
While parties are generally
free to agree on their
choice of law, the
governing law for
enforcement of security
agreements should be
Myanmar law where the
Borrower’s assets are
situated in Myanmar.
Parties are free to agree on
their dispute resolution
clauses. If parties opt for
international arbitration,
Myanmar is signatory to
the Ney York convention
and has passed domestic
arbitration law in 2016.
Foreign judgments are also
recognized through an
enforcement mechanism
under the civil procedure
code which must be in a
monetary judgment sum.
However, we note that
enforcement matters are
largely untested in
Myanmar.

Vietnam
• Security agents /trustees
are allowed. Such agents
and trustees may need to
possess a specific
security agents /trustees
activities specified in
their operation license to
provide the security
agent/trustees services
to other banks. However,
if a local bank is a party to
a syndication, it can act as
security agent without a
need to have this activity
in its operation and must
act as security agent.
• While parties are
generally free to agree on
their choice of law, the
governing law for security
agreements should be
Vietnamese law.

Thailand
• Security must be granted
directly to the lender.
However, lenders may
authorise agents to act
on their behalf.
• While parties are
generally free to agree
on their choice of law,
the governing law for
enforcement of security
agreements should be
Thai law.
• Parties are free to agree
on their dispute
resolution clauses. If
parties opt for
international arbitration,
it is subject to the
national Arbitration Act.

• Parties are free to agree
on their dispute
resolution clauses.
However, if parties opt for
international arbitration,
they should note the
possible enforcement
challenges
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Types of security
Cambodia
• Pledge over
moveable
properties
(e.g. vehicles,
equipment,
inventory, business
contracts, shares)
• Pledge or hypothec
over immovable
properties

Laos
• Security over
movable assets

• Security over
immovable assets
• Guarantees by a
person or legal
entity

Myanmar

Vietnam

• Movable assets –
Pledge,
Hypothecation,
mortgage / charge
– including shares

• All movable assets

• Pledge

• Guarantees issued
by
banks/shareholders
or third parties.

• Mortgage

• Immovable –
Mortgage, charge
assignment
(Onshore security
agent structure)
• Guarantees

Thailand

• Individual and
corporate
Guarantee
• Business Security
(Foreign commercial
banks may take this
Business Security
only in the case of
syndicated loan with
having Financial
Institution under the
Financial Institution
Business Act as a
party)

www.zicolaw.com | 21

Contracts Perfection
Cambodia
• Security interests
over movable
assets shall be filed
with the Secured
Transactions Filing
Office of the
Ministry of
Commerce

• Security interests
over immovable
assets shall be
registered with the
Ministry of Land
Management,
Urban Planning and
Construction

Laos
• Notarisation at
Notary Office; and

• Registration at
State Assets
Management
Department or
Ministry of Natural
Resources and
environment.

Myanmar
• Stamping (time limits –
“before or at the time of
execution” – dating of
documents are
important.
• Otherwise for
documents executed
off-shore “within 3
months of being brought
into Myanmar”)

• Registration at
Directorate of
Investment and
Company Administration
• Registration at Office of
Registration of Deeds
(Immovable Property
issue. Restrictions under
the Transfer of
Immovable Property
(Restriction) Act 1987) –
new Companies Law
2017 in force in August
2018, a mortgage or
charge by a Company of
its immovable property
will not breach this
requirement)

Vietnam

Thailand

• Notarisation is not
required;

• Pledge: delivery of
the secured asset
(pledge of shares,
debentures with
named certificate
will also require
notice to a debtor
and record in a
register book )

• Registration of the
offshore loans with
state bank of
Vietnam and
relevant National
Office for
Registration of
Secured
Transactions (in this
case, on a
negotiation basis) is
required to enjoy
the first priority
order in term of
repayment of the
loans.

• Mortgage: must be
made in writing and
registered
• Guarantee: To be
enforceable, written
evidence which is
signed by the
guarantor is
required
• Business Security:
must be made in
writing and
registered
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Priority
Cambodia
Date of
filing/registration

Laos
Registration date

Myanmar
• Registration date
• Secured creditors
have priority

Vietnam
Registration date

Thailand
• Preferred creditor
(except guarantee)

• Registration date

• Unsecured
creditors will rank
pari passu, except
for priority debts
(i) owed to
government,
wages and salaries
of employees,
wages to
contractors)
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Security Agent/Trustee
Cambodia

Laos

Myanmar

• There is no specific
law governing
trusts and the
concept of trusts
are not specifically
defined under
Cambodian laws.

Allowed and no
license required

Allowed and onshore
security agent should
be legal entity in
Myanmar.

• Foreign creditor
may be registered
as the secured
party.
• Security interest
over immovable
property must be
granted directly to
the creditor.
However, creditor
may authorise
agents to act on
their behalf.

Vietnam
Allowed. No license is
required of the
security agent also
the lender. If a local
bank is a party of a
syndication, such
local bank must act
as facility agent and
security agent.

Thailand
• Security must be
granted directly to
the specified
lender(s). However,
a lender may
authorize an agent
to act on its behalf
under the law on
principal and agent
• No trust, trustee
except under
special laws such
as “trust for
capital market
transaction/securiti
zation”
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Governing Law
Cambodia
No specific restriction
on governing law for
security documents
over movable
properties. Security
over immovable
property shall be
governed by
Cambodian law.
Generally, for security
agreement which
relates to collateral
located in Cambodia
and which will be
enforced in Cambodia
it is recommended for
such document to be
governed by
Cambodian law. Choice
of foreign law for other
agreements not
restricted under
Cambodian law.

Laos
Security agreements
that are enforced in
Lao courts must be
governed by Lao law,
but facility agreement
may be governed by
foreign laws

Myanmar
To enforce the
Securities
agreements in
Myanmar, governing
Law should be
Myanmar Law.

Vietnam
Can be governed by a
foreign law. However,
it should be
considered very
carefully given the
recognition and
enforcement
procedures.
Normally,
Vietnamese law is
suggested if the
borrower does not
have any assets
offshore.

Thailand
• Can be freely
agreed to the
extent that it does
not conflict with
public order and
morals.
• However, in terms
of security
enforcement,
governing law
should be Thai laws
considering that the
security is in
Thailand.
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International arbitration contractual provisions and awards
Cambodia
Arbitration
agreements are
recognized and
subject to certain
requirements under
the Code of Civil
Procedure.

Laos
Allowed subject to
certain requirements
under Lao law

Myanmar
Enforcement of the
foreign arbitral award
may be refused if the
court finds that:

Vietnam
Yes, it is allowable.
However, please note
the enforcement
issues.

Thailand
Yes, subject to
Arbitration Act

1. the subject-matter
of the dispute is not
capable of
settlement by
arbitration under
the law of the
Republic of the
Union of Myanmar;
or

2. the enforcement of
the award would be
contrary to the
national interest
(public policy) of
the Republic of the
Union of Myanmar.
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Enforcement/self-help remedies
Cambodia
• Arbitral awards
shall be submitted
to the court of
appeal for
enforcement.
• Unless specifically
restricted by
written law, selfhelp remedies are
permissible for
security over
movable property.
• Enforcement of
security in
Cambodia requires
court orders.

Laos
• Enforcement notice
is required.

• Self-help remedies
are not prohibited.

Myanmar
• the original award
or a copy thereof,
duly authenticated
in the manner
required by the law
of the country in
which it was made;

Vietnam

Thailand

• Enforcement
notice is required.

• Enforcement notice
is required.

• Self-help remedies
are not prohibited.

• Self-help remedies
are not prohibited.

• the original
agreement for
arbitration or a duly
certified copy
thereof; and
• such evidence as
may be necessary
to prove that the
award is a foreign
award.
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Summary: At a glance
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At a Glance: Cross-Border Financing in CLMVT
Cambodia
• Cross-border financing is
utilised on all classes of
infrastructure projects.
• Foreign loans are not
subject to regulatory
approval.
• There is no interest rate
ceiling on foreign
sourced loans.
• Repayment of debt for
foreign loans are not
subject to additional
approval.
• 14% withholding tax for
interest payment
applies.
• No prohibition for the
loan to be made in USD

Laos
• Cross-border financing is
mainly utilised on power
projects (hydropower
and coal-fired power).
However, there is a
growing interest in
developing Laos’
infrastructures through
cross-border financing.

Myanmar
• Cross-border financing is
utilised on all classes of
infrastructure , real
estate and capitalintensive projects by
foreign or joint-venture
companies.

• Subject to regulatory
approval by the Bank of
Lao PDR (“BOL”).
Offshore bank accounts,
if any require a prior
BOL approval.

• Subject to regulatory
approval by the Central
Bank and (where the
company is a Myanmar
Investment Commission
(“MIC”) company, the
Myanmar Investment
Commission.

• There is no interest rate
ceiling on foreign
sourced loans.

• The interest rate on
foreign sourced loans is
not more than 13%.

• Repayment of debt for
foreign loans that have
been approved by the
Bank of Laos are not
subject to additional
approval.

• Central Bank approval
for outward remittances
apply.

• 10% withholding tax for
interest on loan applies.

• 0%-15% withholding tax
applies.

Vietnam
• Cross-border financing is
normally utilised on all
classes of infrastructure
projects and other
projects where the
shareholders fund
shareholder loans to
their subsidiaries in
Vietnam.
• Subject to regulatory
approval by the State
Bank of Vietnam (if the
loans are identified as
medium and long term
loans).
• While not specifically
provided for under any
local law, the State Bank
of Vietnam will review
the interests rates
applicable to foreign
loans to ensure such
rates are competitive
with the local market.
• Repayment of debt for
foreign loans that have
been approved by the
State Bank of Vietnam
are not subject to
additional approval.

Thailand
• Cross-border financing is
utilised on all classes of
infrastructure projects.
• Foreign loans are not
subject to regulatory
approval.
• Interest rates of not
more than 20% per
annum apply to foreignsourced loans.
• The original loan
agreement and evidence
of inward remittance
must be presented to
the bank that is
facilitating the
repayment of foreign
debt (outward
remittance).
• 15% withholding tax
applies.
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Why is cross-boarder financing important?
Cambodia
• Foreign/local investors
have a wider selection
of financing options
• Local banks may not
have the resources to
finance big projects
• Lower interest on
foreign loans and
financing costs
applicable to foreign
loans may be cheaper
than obtaining a loan
from local bank
• Net worth of local bank
may not be sufficient to
satisfy prudential
requirements:
• Risk exposure of not
more than 20% of local
bank’s net worth to a
single beneficiary;

Laos
• Limited financial
capacity of local banks.
• No foreign exchange loss
as USD is allowed.

• Borrowers can shop for
the cheapest loan.

Myanmar
• Cash-based economy,
local banks are not
involved in commercial
transactions with foreign
companies. Therefore
foreign lenders can
provide much-needed
access to credit.
• High interest rate for
local currency loan is
13%. Not attractive.
• However, foreign
lenders lending in local
currency are not
restricted to lending at
that interest rate. Hence
costs of finance cheaper.

Vietnam
• Foreign banks can help
reduce funding risks for
domestic banks if
domestic banks run into
problems

Thailand
• To raise funds in big
projects
• Cost effective:
borrowers can shop for
the cheapest loan

• Domestic banks are
required to comply with
prudential ratios under
statutory banking
regulations of Vietnam
which do not allow them
to engage in a big size
transaction/guarantees
to an enterprise.
• Financing costs
applicable to offshore
loans sometimes may be
cheaper than obtaining
an onshore funding.

• Solvency ratio of their
net worth to their
aggregate credit risk
exposure shall not be
less than 15%
• No foreign exchange loss
as USD loan is
permissible
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Disclaimer
PROPRIETARY CONTENT
The purpose of this presentation is to provide information solely to the recipient.
The copyright in this presentation belongs to ZICO Law. The contents of this
presentation must not be copied, reproduced, distributed or disclosed (in whole
or in part) by the recipient to any other person, without the prior written consent
of ZICO Law.
DISCLAIMERS
The information in this presentation has been prepared based on information
available in the public domain and has not been independently verified. No
responsibility or liability is accepted by ZICO Law or by any of its professionals,
officers, employees or agents as to or in relation to the accuracy or sufficiency of
the information contained in this presentation or any other written or oral
information made available to any recipient of this presentation and any such
liability is expressly disclaimed.
The information on this presentation is not intended to replace or serve as
substitute for any professional advice and/or counsel.
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